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DOES THE INDISCRIMINATE SALE OF THE 
SCORE AND LIBRETTO OF A FOREIGN OP- 
ERA IN WHICH THE COMPOSER RESERVES 
TO HIMSELF ALL RIGHTS OF CONCERT RE- 
PRODUCTION HAVE THE EFFECT OF DEDI- 
CATING IT TO THE PUBLIC? 


The grandest and most celebrated, possibly, 
of all of Richard Wagner’s musical dramatic 
works is that entitled Parsifal whose produc- 
tion in New York recently, under the manage- 
ment of Mr. Conried, produced such a profound 
sensation, and, incidentally, the largest reve- 
nue ever derived from the presentation of any 
musical drama on the stage of the Metropoli- 
tan Opera House. 

While much has been said about the origin 
of this wonderful production, and still more 
about the reasons for the peculiar contract 
entered into by Wagner and his heirs for the 
exclusive right to stage the production, little 
attention has been given to the action of the 
federal courts in drawing to this country 
the distinction of being the first nation to 
break up the trust of the Wagner heirs upon 
the production of this celebrated opera. 

The feat was accomplished after this man- 
ner: Away back in 1877 Wagner completed 
his greatest of grand opera productions. In 
1881, at the village of Bayreuth, he entered 
into a written contract with the publishing 
firm of B. Schott’s Sons, giving to them for a 
very attractive consideration the absolute 
possession of the composition and the exclu- 
sive right to publish and sell the score and 
libretto of this opera or any parts or selec- 
tions therefrom, reserving to himself and his 
heirs all ‘‘ acting rights,’’ that is, the exclu- 
sive right to stage the performance as a whole. 
This contract, it is clearly seen, was intended 
for private sale and for public concert per- 
formance, so far as selected parts were con- 
cerned. A large single volume quarto edition 
of the full score, with words and stage direc- 
tions, was issued and sold under certain agree- 
ments with the purchasers as to non-perform- 
ance on the stage. In 1902 the firm presented 
a duodecimo edition in three volumes and sent 
a number of copies to their New York agent, 
G. Schirmer, by whom they were offered for 
sale to whomever would buy, and several copies 





were actually sold. Upon the title page of each 
copy of this duodecimo edition sold appeared 
the following notice: ‘‘This copy must not be 
used for production on the stage.’’ 

This was the condition of affairs in 1903, 
when Mr. Conried, of the Metropolitan Opera 
House, conceived the idea that his long looked 


‘for opportunity had arrived to break up the 


monopoly which the Wagner heirs,.had been 
able to maintain for such a long perf0d of time 
onthe dramatical performance of this opera. 
He reasoned that the indiscriminate sale of the 
full score and libretto of the opera in this 
country resulted in a dedication of the work 
tothe public. The season of 1903-1904, there- 
fore, witnessed extensive preparations be- 
ing made to produce this celebrated opera 
for the first time outside of Bayreuth. It was 
not to be expected, however, that the Wagner 
heirs would thus tamely submit to this usurpa- 
tion of what they considered their exclusive 
rights to the dramatical reproduction of this 
work ; so, just before the date set for the open- 
ing performance the Wagner heirs sought a 
preliminary injunction ‘‘to restrain the produc- 
tion on the stage of the Metropolitan Opera 
House, in New York City, of the opera of 
Parsifal.”’ 

The motion for preliminary injunction thus 
prayed for by the Wagner heirs came up for 
hearing before United States Circuit Judge 
Lacombe, and, after a full discussion, was de- 
nied. Wagner v. Conried, 125 Fed. Rep. 798. 
In delivering his opinion, Lacombe, J., said: 
‘*It is unnecessary to inquire what were Rich- 
ard Wagner’s intentions on entering into this 
contract. Its language is clear, precise and 
unambiguous, and it must be assumed that 
parties who thus express themselves in writ- 
ten contracts intend what they express. This 
contract did not make B. Schott’s Sons merely 
the agent of Richard Wagner to introduce his 
‘‘musical-dramatic work’’ to the world, re- 
serving to him the power to regulate the time, 
place, manner and extent of such introduction. 
But for a valuable consideration he transferred 
to them the exclusive right of publication for 
all countries, and all that such publication 
implies. He did reserve the acting right in 
regard to theaters, and it is understood that 
under the law of Germany a publication of 
the entire work, coupled with a notice to the 
effect that acting rights are reserved, secures 
sugh rights to the composer’s family for a 
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certain number of years after his death. If, 
therefore, on the day he gave to B. Schott’s 
Sons the exclusive right of publication, coupled 
with this reservation, he had himself published 
the work in Germany with a like reservation, 
he would not have lost the acting right in 


that country. The effect of publication of the’ 


whole work, accompanied by such reservation, 
insome @@untry other than Germany, is to be 
determined by the law of that country. The 
contract gave B. Schott’s Sons the right to pub- 
lish in any country, giving notice at the same 
time of what Wagner undertook to reserve, 
and such publication, when made under this 
contract, is to be given the same effect as if 
it had been made by Wagner himself with 
like notice of reservation.’’ After quoting 
the notice of reservation as printed in the 
copies of the score and libretto which were 
sold in this country, the learned judge said: 
**But it is the well settled law of this country 
that, if the publication is complete, such no- 
tice is ineffective to reserve the very right 
which such publication dedicates to the pub- 
lic.”’ 

Thus was destroyed at a single blow the 
most peculiar and unyielding monopoly of a 
dramatic musical composition that ever ex- 
isted. 


NOTES OF IMPORTANT DECISIONS. 





POLICE POWER— LIMITING HOURS OF Em- 
PLOYMENT IN BAKERIES.—The strong protest of 
the dissenting judges of the New York Supreme 
Court in the recent case of People v. Lochner, 69 
N. E. Rep. 373, is encouraging to those who have 
been fearful of the extension of the police power. 
In that case the court, by a bare majority, up- 
held a statute providing that no employee shall 
be required to work in a bakery or confectionery 
establishment more than sixty hours in one 
week, nor more than ten hours a day with cer- 
tain exceptions, as a health law. 

Withont quoting at length from the reasons ad- 
vanced in support of the majority opinion we 
prefer to give the critical and approving sum- 
mary thereof furnished by our learned contem- 
porary, the New York Law Journal: ‘Four of 
the judges are of opinion that work in baker- 
ies, because of the necessity of breathing 
flour dust. of being confined in hot, ill-ventilated 
rooms. and for other reasons, may be especially 
unhealthful, so that hours of labor may be 
limited under the police power, in analogy with 
the cases holding that hours of labor may be 
limited in underground mines. According to the 
view of the majority, the legislature may have 
had sufficient ground for concluding that exces- 








sive labor would not only affect the health and 
shorten the lives of the bakers, but also, through 
impairing the quality of their work, tend to in- 
flict an inferior food product on the public. The 
minority of the court are of the opinion that the 
legislature could not legitimately make any such 
health discrimination in favor of bakers. The 
fact that the court itself divides almost equally 
certainly shows that the question is a doubtful 
one, and properly, therefore, the legislative dis- 
cretion is not overruled.” 

Justice O’Brien, whose accute perception of legal 
principles is always clear and accurate, voices the 
sentiments not only of the minority of that court 
but also of a large element of the more thought- 
ful and far-sighted of the students of law and 
politics. Justice O’Brien says: *‘It will be seen 
from an examination of the law that there is no 
prohibition against the act of the servant himself 
in working longer than the statutory time. He 
may work as many hours as he likes during the 
day, and he violates no law and commits no of- 
fense whatever. So the broad question is whether 
a statute which makes it a crime for the master 
to permit his servant to do what the servant has 
a perfect right to do can be a valid law. No re- 
strictions are imposed upon the servant with re- 
spect to the hours of labor or otherwise. As al- 
ready remarked, he has a perfect right to work 
as many hours in a day or week as he may want 
to, but the master must see to it, at the peril of 
committing a crime, that his servants are driven 
out of the building the moment the clock regis- 
ters the requisite 10 hours, and that, too, without 
regard to the conditions and circumstances af- 
fecting the business.or the interests of the mas- 
ter. It isacrime for the master to require or 
permit his servant to work over the statutory 
time, no matter how willing or even desirous the 
servant may be to earn extra compensation for 
overwork. The master is forbidden to contract 
with his servant for longer hours and extra pay, 
no matter what may be the wants or necessities of 
the business, or the judgment or will of the serv- 
ant with respect to such acontract. It is ob- 
viously one of those paternal laws, enacted doubt- 
less with the best intentions, but which in its op- 
eration must inevitably put enmity and strife be- 
tween master and servant. They are not left free 
to make their own bargains in their own way, but 
their mutual interests are governed by statute.” 


LIMITATIONS OF THE RULE REQUIR- 
ING TRAVELERS AND OTHERS TO 
STOP, LOOK AND LISTEN BEFORE 
ATTEMPTING TO CROSS RAILROAD 
TRACKS, AS SOUGHT TO BE AP- 
PLIED TO URBAN STREET RAIL- 
WAYS. 

In the American union, in recent years, 
railroad construction and transportation have 
undergone an enormous development, Equal 
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progress has attended the development of 
street railway and inter-urban lines in and 
between the cities, until to-day, with a popu- 
lation of nearly eighty millions, and an ever- 
increasing development in these great railway 
systems, there is scarcely a department of our 
modern jurisprudence of such growing import- 
ance to human beings, their lives and their 
property, as that which embraces the duties 
of railway corporations for the protection and 
safety of the people and the reciprocal duties 
of the latter to acquit themselves of negli- 
gence. There is probably not a court calen- 
dar in the land which does not contain cases 
in which the rights and duties of persons in 
railway accidents are in controversy. In the 
cities such cases now constitute a large part 
of the litigation. 

This article will deal particularly with that 
rule of law which was born, grew up and has 
its home at the steam railroad crossing, and 
familiarly known as the ‘‘stop, look and lis- 
ten’’ rule. The great prevalence which it has 
attained throughout the United States with 
respect to railroads renders it practically mas- 
ter of the situation, in many instances, in de- 
termining the rights of persons colliding with 
trains. And an examination of the principles 
that lead up to, play about and constitute this 
familiar rule, as it operates under the cireum- 
stances of persons approaching railroad tracks, 
will disclose, first, that the train ordinarily 
has precedence at crossings over travelers 
or vehicles; secoud; that the railroads and 
persons attempting to cross the tracks have 
mutual duties imposed upon them to keep a 
lookout for danger aad avoid collision; third, 
that the care and diligence to be exercised by 
persons before attempting to cross railroad 
tracks is a high degree for the protection and 
safety of their lives and property ; fourth, ac- 
cordingly, that the duty imposed by law upon 
such persons is to stop, look and listen for 
approaching trains, and the degree of dili- 
gence with which these precautions must be. 
exercised is regulated, in the mind of the 
court, by the care and diligence an ordinarily 
prudent person would exercise under like cir- 
cumstances ; fifth, that the sight of a railroad 
track should operate as a warning of danger 
to. persons before attempting to cross, and 
should excite their senses to the degree indi- 
cated to guard against the danger of ap- 
proaching trains; sixth, that personal infirm- 
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ities afford no excuse for not exercising such 
care and diligence, but impose upon the trav- 
eler the duty of exercising his remaining fac- 
ulties with greater diligence; seventh, that if 
persons before attempting to cross fail to ex- 
ercise due care and diligence and collide with 
a train, no right of action accrues against the 
railroad, even though the latter failed in its 
duty ; eighth, that the rule, though not alto- 
gether uniform in its application, has been 
laid down as the law of the United States,* 
and of at least twenty-six of the states, 
namely: Arkansas,? Alabama,® California,* 
Connecticut,*® Ilinois,® Indiana,? Iowa,® Lou- 
isiana,? Maine,!®° Massachusetts,!! Michi- 
gan,!? Minnesota,!* Mississippi,’ Mis- 
souri,!® Nebraska,'® New Jersey,!’ Ne- 
vada, '® New York,!*® North Carolina, ?° 
Ohio,?! Pennsylvania,?? Texas,?* Ver- 
mont,?* Virginia,?®° Washington?® and Wis- 
consin.?7 Apparently, it has been more rig- 
idly adhered to in Pennsylvania, Missouri, 
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New York, Louisiana, lowa, Michigan, Min- 
nesota and New Jersey than in other states. 

Upon entering the field of the street raiiway 
with this rule as applied to steam railroads, a 
very different situation presents itself. Here 
we find public streets in populous cities, trav- 
eled in common by vehicles, pedestrians and 
street railway cars, the only difference (in the 
way they are traveled) being that the cars fol- 
low the tracks, while the people and vehicles 
travel promiscuously. All are familiar with 
the scenes in the streets where street cars 
abound. One time throngs of men, women 
and children are in the streets where the cars 
are stopping and starting, and coming and 
going; another time the streets contain but 
few people, though the cars continue running 
as before. 

Before engaging in a discussion of the mu- 
‘tual and relative rights and duties of the peo- 
ple and the street cars toward each other, 
‘brief comparisons of the operation, purposes 
and scenes of action of the two systems of 
transportation will serve well. 

In the first place, the railroads are traveled 
by trains composed of loaded and empty freight 
or passenger cars of large dimensions. ‘The 
average passenger car weighs probably twent- 
ty-five to thirty tons, while that of freight cars 
varies greatly. The trains, composed of one 
or the other of these classes of cars, are drawn 
by huge engines, propelled at great speed ; 
seldom, unless for some special purpose, do 
these trains consist of less than an engine and 
two cars, and frequently they assume great 
length, weighing many hundred tons and mak- 
ing an almost irresistible force when rapidly 
moving. Compared to this is the street car, 
the average weight of which 1s only about 
eight tons, or less, which usually runs singly 
on the track, though two of lighter weight are 
sometimes coupled and run together. The 
two organs of transportation, therefore, lrave 
no close resemblance in this respect. 

Then, these respective organs of transport- 
ation are propelled by different agencies. 
The train is propelled by steam, while the cars 
on the street railways are propelled by elec- 
tricity or cables, or are drawn by animals. 
txven the duties of the persons in charge bear 
no resemblance. The engineer and*fireman 
are engaged principally in running the train 
at a high 
order to accomplish a certain distance ina 


rate of speed, with few stops, in 





given time; whereas, the principal duty of a 
motorman is to stop and start his car to take 
on and let off passengers. 

Again, the respective fields in which they 
are operated are unlike ; steam railroad tracks 
may, and usually do, traverse cities, counties 
and states, over mountains and plains, for 
thousands of miles, while the street railway 
tracks are usually limited to cities and sub- 
urbs, with but few miles of continuous track. 

The ground or right of way over which 
railroad tracks are constructed is usually the 
sole property of the company, over which it 
has absolute control; there is no prohibition 
placed upon it, therefore, except in special 
instances in certain localities, as to the rate 
of speed at which it may propel its trains, 
which ranges from twenty-live to sixty miles 
an hour. Notso with the street railways. 
The latter have no such absolute proprietary 
right to the use of the streets as gives them 
precedence over the public or relieves them 
of the duties imposed upon persons, in pro- 
pelling their cars through the streets. The 
franchise of the latter is but a mere easement 
to the use of the street or highway with the 
public, and their right to the use of the street 
is no higher than that of the humblest pedes- 
trian. Even the speed at which their cars 
are operated is not regulated in their own 
discretion but oy city authority—usually by 
ordinance—and seldom exceeds ten miles an 
hour. 

The purposes for which the two _ insti- 
tutions are organized are dissimilar. The 
railroad trains carry passengers and freight 
for great distances throughout the country as 
well as through the cities. For hundreds of 
miles the route may extend through rough 
and uninhabited land and the uninterrupted 
speed of She train may be of the greatest im- 
portance for the safe transportation of live 
stock or perishable goods; whereas in the 
case of street railways their object is mainly 
the transportation of passengers short dis- 
tances for small fares in and about the cities, 
and delays are unimportant for loss is not 
imminent, and, asa general rule, they even 
have not the absolute right of way over the 
crossings as trains have, but must yield to 
others who attempt to cross first. The great 
speed and force at which railroad trains are 
propelled render the difkeulty and loss of time 
in starting and stopping the train very great 
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when compared to that incurred by the street 
ear owing to its much lighter construction 
and slower speed. The latter may start at 
one crossing, resume full ‘speed, travel a 
square and stop, while the former is applying 
brakes or loosening them to stop or ‘start. 
The points at which persons are liable to col- 
lide with trains and street cars are usually 
unlike. Collisions with street cars are likely 
to occur at any point along the line in the 
street and people eannot be considered as 
trespussers on the tracks. But when a col- 
lision occurs with one who occupies no rela- 
tion to the railroad eompany and to whom it 
owes no special duty, on the right’ of way at 
a place other than a erossing where people 
are in the habit of passing, such person may 
ordinarily be considered a trespasser and de- 
nied recovery. 

While the crossings over the tracks of the 
two systems may bear a resemblance in ap- 
pearance, yet owing to the manner in which 
railroad tracks are constructed, the trains 
have to deal with another and larger class of 
erossings at which accidents more frequently 
oecur and which are seldem reached by the 
street ears, i. e., graded highway crossings 
in the country. The railroad tracks travers- 
ing the country run through cuts and over 
fills, frequently rendering the view of the 
tracks obstrueted to one approaching. The 
street railways are usually in the center of 
wide and level publie streets upon which cars 
are constantly passing and the view is unob- 
structed to all in the street. 

It is apparent, therefore, that the reasons 
which necessitate the status of the relations 
of travelers and others to the railroads, 
and the duty of both to avoid collision, 
entirely fail when an attempt is made 
to establish a similar status with the 
street cars and such persons, and the duty 
of both to avoid collision. That being so, 
the duties of persons and street railway cars 
to avoid collision shift to another grade from 
those in the case of steam railroads, for duty 
to avoid accident or danger invariably shifts 
with the circumstances wherein the danger 
lies. While the eourts are far from harmo- 
nious in their discussions of the conditions 
and circumstances existing in the cities, the 
foregoing observations of the two railway 
systems are facts which all must admit. Some 
indicate that the duties ef people in the 





streets and the street railways, both having 
equal rights in the streets, are mutual 
throughout, without any special precautions 
to be taken by either, and make no distinc- 
tion in law between the street railways and 
individuals, but treat the duties of the two to 
avoid collision the same as between individ- 
mals generally. On the other hand some 
courts lay stress on the advanced agencies of 
electricity and cables for propelling cars at 
high rates of speed and, of necessity, impose 
greater care both on the individuals and the 
street railways to avoid collision, thus raising 
the standard to be used ordinarily among in- 
dividuals in the streets to avoid collision. 

In the various works on subjects embracing 
rules of this character the text-writers have 
taken great pains to note the differences be- 
tween the two systems of transportation,and to 
give warning that'the rules applicable in each 
case are not the same. Not only do these 
differences exist concerning this particular 
rule, but in nearly all other rules of law that 
relate to the two systems of transportation. 
On this point Mr. Booth, in the preface to 
his work on ‘‘Street Railway Law’’ observes: 
‘*In developing the system of street railway 
law as it exists to-day (1892) and in estab- 
lishing numerous principles now well settled 
which are embraced within it, the courts have 
been aided but little by analogies derived 
from the rules applicable to general traflic 
railroads. Obviously, these two systems of 
transportation are as unlike in the legal 
questions involved as in the matters of loca- 
tion, construction, operatior, business meth- 
ods, and the respective purposes which they 
are designed to subserve. This distinction, 
which is made by the courts, has been recog- 
nized by text-writers on the law of so-called 
steam railroads. Therefore, the many ex- 
cellent books which have been published on 
that subject have left almost untouched a 
field which embraces many novel and import- 
ant questions.”’ 

Naturally, one of the rules from which 
courts have been aided but little by analogies 
derived from the rules applicable to general 
traffic railroads, with some exceptions, is the 
‘‘stop, look and listen’’ rule. Directly on 
this point Mr. Booth says: (sec. 3812) 
‘*With reference to the duty of a pedestrian 
in the street, to look and listen before at- 
tempting t» cross street car tracks, the deci- 
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sion gof the courts of various states are not 
in harmony. Some of the courts apply the 
rule which has been generally adopted as to 
steam railroad crossings, while others have 
refused to extend that rule so as to include 
street railways. It is manifestly dangerous 
for a pedestrian about to cross a street rail- 
way to omit to use his senses before stepping 
upon the track to ascertain whether a car is 
approaching, unless he can rely upon some 
well-known custom or regulation at crossings 
which renders such a precaution on his part 
unnecessary. Although street cars and foot 
passengers have equal rights of passage at 
crossings, the fact that a pedestrian can 
either stop or turn in his course instantly, 
and by looking and listening can, under or- 
dinary circumstances, avoid being injured 
by an approaching car, while the car cannot 
change its course, and on account of its 
weight and momentum must, when running 
at the ordinary rate of speed, continue to 
travel some distance after the brakes are ap- 
plied, has resulted in establishing the custom, 
which in many states has the force of law, 
that those who control the movement of street 
cars have the right to act on the assumption 
that pedestrians approaching the track in ad- 
vance of a car so near as to be in danger if 
the progress of the car be not checked, will 
stop and permit the car to pass on without 
obstruction or delay. Under some circum- 
stances courts have adjudged, as a matter of 
law, that the pedestrian should have looked 
and listened before crossing, and decided, 
where it clearly appeared that such precau- 
tions were omitted that the plaintiff was 
properly nonsuited; but in some cases they 
have held that the question of contributory 
negligence of the injured person was properly 
submitted to the jury. The doctrine which 
seems to be supported by authority and 
reason is, that it is presumptively negligent 
on the part of a pedestrian to attempt to 
cross the track without looking or listening, 
when, if he had looked and listened he could 
have discovered the approach of the car in 
ample time to avoid injury.’’ 

The statement of another author has been 
made on this point. Mr. Beach in his work 
on ‘Contributory Negligence,’’ (sec. 290,) 
says: ‘*The danger of accident from colli- 
sion with street cars is very trifling as com- 
pared with that from collision with trains o 





cars running at a high rate of speed, upona 
railroad. Street cars never run very fast, 
and are easily and almost instantly stopped. 
What, therefore, might be gross negligence 
as respects a steam railroad, might be per- 
fectly prudent and perfectly proper to be 
done in dealing with street cars. We must 
not, therefore, attempt to apply to street 
railways the rules of law applicable to steam 
railroads. The cases are essentially differ- 
ent, and the reason for the rule ceasing, the 
rule itself must also cease.. It is in accord- 
ance with this tiew that the courts hold that 
the rule that one, upon approaching a rail- 
road crossing upon the highway, must look 
carefully up and down the track before he at- 
tempts to cross, is not to be applied to one 
who attempts to cross a street car track upon 
the highway. Due care, that is to say, or- 
dinary care under the circumstances, mus‘ 
be exercised, both in walking upon a street 
railway track and also in attempting to cross 
it. A failure to have done this on the part 
of one whv brings his action against the com- 
pany for injuries received while being upon 
the track, will be held a legal offset to the 
negligence of the company’s servants ; but it 
is not necessary in such an action for the 
plaintiff to establish his carefulness to the 
same extent as in a similar action against a 
railway company. He need not show abso- 
lutely that he looked’ carefully up and down 
the track before venturing upon it. It need 
only appear that he was‘in the exercise of or- 
dinary care, and he will not be held to tres- 
pass if he walks upon the track. He has his 
common law right to walk there if he chooses, 
and wherever the servants of the street rail- 
way company fail to exercise the ordinary 
care of any other person who drives a vehicle 
upon the highway not to run over him, the 
company js liable.’’ 

Manifestly, these views are not altogether 
in harmony. The first seems to indicate that 
the same rule may be applied to both sys- 
tems and is so applied in some jurisdictions. 
The other rejects the application of the rule 
to the street railways, and indicates that both 


parties have the same rights upon the streets 


and the question of ‘‘ordinary care’’ gov- 

erns. The American and English Ency- 

clopedia of Law,?® says: ‘‘Asa rule, the re- 

quirement that the party about to crogs the 
28 Vol. 23, 1027 (1 Ed.) 
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track (street railway) shall stop, look and 
listen, is not insisted upon to the same ex- 
tent as where the crossing is over an ordin- 
ary railroad. In some jurisdictions, how- 
ever, the requirement is rigidly insisted upon, 
and any failure to observe it will bar recov- 
ery.”’ 

One of the jurisdictions referred to both 
by text-writers and courts, where this rule as 
applicable to street railways has been follow- 
ed, is the state of Pennsylvania. An illustra- 
tion is the ease of Carson v. Federal St. & P. 
V. Ry. Co.?® In dealing with the case of a 
person being struck at a_ street railway 
crossing, the trial court charged the jury 


as follows: ‘*The supreme court of this 
state have laid down as an_ absolute 
rule, regardless of any circumstances, 
or almost regardless of any surround- 


ing circumstances, that it is the duty ofa 
man driving a vehicle, or even walking, when 
he approaches a railroad crossing, to stop and 
look and listen, not merely to look and listen, 
but to stop and look and listen before he goes 
over, and df he does not, that is of itself neg- 
ligence. Such a rule, I think, cannot be held 
to apply to the ordinary street crossings in 
the city of a street railway.’’ The plaintiff 
received a verdict on which judgment was 
entered. In holding that charge erroneous 
and reversing the judgment, the supreme 
court said: ‘‘Greater and better facilities 
and a higher rate of speed are being constantly 
demanded. The movement of cars by cable 
or electricity along crowded streets is attend- 
ed with danger, and renders a higher meas- 
ure of care necessary, both on the part of 
street railways and those using the streets in 
the ordinary manner. It is the duty of the 
railway companies to be watchful and atten- 
tive, and to use all reasonable precautions to 
give notice of their approach to crossings and 
places of danger. Their failure to exercise 
the care which the rate of speed and the con- 
dition of the street demand is negligence. On 
the other hand, new applicances, rendered 
necessary by the advance in business and pop- 
ulation in a given city, impose new duties on 
the public. The street railway company has 
the right to the use of its track, subject to 
the right of crossing by the public at street 
intersections; and one approaching such a 
place of crossing must take notice of it, and 
147 Pa. St. 219. 





exercise a reasonable measure of care to avoid 
contact with a moving car. It may not be 
necessary to stop on approaching such a 
crossing, for the rate of speed of the most 
rapid of these surface cars is ordinarily from 
six to nine miles an hour; but it is necessary 
to look before driving upon the track. If, by 
looking, the plaintiff could have seen and so 
avoided an approaching train, and this ap- 
pears from his own evidence, he may be prop- 
erly nonsuited. * * * Orr testifies that 
he knew the crossing ; that he listened for the 
sound of a gong, but not hearing it, drove on 
the track and was instantly struck. Hedrove 
in front of a moving car so near to him as to 
make a cojlision inevitable. If he had looked 
he could have seen the car and stopped and 
the accident would have been avoided. Not 
to do so was ‘gross negligence’ and justly de- 
feats the action brought to recover from an- 
other damages that were self-inflicted. It is 
the duty of one about to cross a street railway 
track to look, so that he may not walk direct- 
ly in front of a moving car, to be struck by 
it.” ; 

That high tribunal took the question of neg- 
ligence in it own hands in a later case—Ehris- 
man vy. Harrisburg Ry. Co.,*° and when so 
doing practically boasted of the stringency of 
its rules at railroad crossings. Here is its 
language, speaking through Chief Justice 
Paxson: ‘‘The degree of care requisite to 
be observed in crossing the track of a steam 
railroad has been the subject of repeated de- 
cisions. In Railroad Co. v. Beale,*! it was 
held to be the duty of a traveler to stop, look 
and listen before crossing the track. The 
rule was declared to be an unbending one, 
and a failure to observe it is negligence per 
se. The doctrine of this case was much 
criticized at the time, but is now generally 
accepted as the law in this country. Subse- 
quent reflection and experience have only 
strengthened our view of its wisdom. We 
have no doubt that in many instances it has 
been the means of saving human life. If 
strictly observed accidents at railroad ‘cross- 
ings would beas rare as they are now fre- 
quent.’’ The chief justice then discusses the 
rights and duties of the people and the street 
railroads in the use and occupation of the 
streets at considerable length, and elaborates 


30 150 Pa. St. 185. 
31 73 Pa. St. 504. 
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the distinctions between the operation and 
management of the two systems. He 
further says: ‘‘The rule to stop, look 
and listen is applicable in part, at 
least, to crossing street railways. A per- 
son driving a vehicle has but to use his eyes 
to avoid such accidents. There is no danger, 
as in the case of steam roads, of stopping a 
horse at the very edge of the track. When, 
therefore, a citizen attempts to cross such 
track, it is his duty when he reaches it, to 
look in both directions for an approaching 
ear. It very rarely, if it ever happens, that 
the street is so obstructed that the car may 
not be seen as the citizen approaches the 
track. It is his duty to luok at that point, 
and if there is any obstruction, to ltsten, and 
his neglect to do is negligence per se. This 
is an unbending rule to be observed at al] 
times, and under ali circumstances.’’* ? 

Thus the rule applies practically in its en- 
tirety in the state of Pennsylvania as well to 
the street railways as to steam railroads. But 
the rule as applied to the former is unques- 
tionably harsh, and whiJe there are some other 
jurisdictions in which it has been applied in 
varied degrees, in the federal courts it has 
not only not been followed but severely con- 
demned. The strictness with which the rule 
is enforced at steam railroad crossings is also 
condemned. 

In Cincinnati,N. O. & T. P. Ry. Co. v. Far- 
ra,** Judge Lurton said: ‘‘We are not pre- 
pared to say that ordinarily, it would not be 
the duty of one approaching a crossing to stop 
and look and listen, if the view of the cross- 
ing was obstructed and the sense of hearing 
was materially affected by noise of the ve- 
hicle in which the person was traveling. The 
Pennsylvania rule, which seems to make it 
the duty to stop under all circumstances, re- 
gardless of obstructions to the view or ob- 
stacles to the hearing, has not met with gen- 
eral acceptance and seems much calculated 
to condone carelessness and recklessness by 
railroad companies at public crossings, where 
the rights and duties of the public and of the 
company are reciprocal.’’ In a later case 
wherein the street railroad crossing was in- 
volvel,®* Judge Taft said: ‘‘It certainly is 
not the law that persons crossing street rail- 

82 Also Wheelahan v. Traction Co., 150 Pa. St. 187. 

9366 Fed. Rep. 501. 

466 Fed. Rep. 919. 





way tracks in a city in a vehicle are obliged 
to stop before crossing, unless there is some 
circumstance which would make that ordin- 
arily prudent. We have already held in the 
eases of Railroad Co. v. Farra,*® and Me- 
Ghee v. White,*® that it is not the absolute 
duty, as matter of law, for one crossing a 
steam railway track to stop, look and listen, 
but that the necessity for stopping is to be 
determined by the circumstances, and is 
usually a question to be left te the jury, and 
so the court below in this case treated it. 
The rule cannot be stricter in respect to 
crossing a street railway than in crossing a 
steam railroad. The cases relied upon are 
chiefly Pennsylvania cases. In that state the 
supreme court has adopted a rule of law re- 
quiring every person to stop, look and listen 
before crossing the railroad track. ‘This rule 
is not followed in other states, and certainly 
is not the law in the federal courts.’’ 

Here is an interesting contrast, and learned 
judges are found openly to differ. The Su- 
preme Court of Pennsylvania says, per Pax- 
son, Ch. J., that the rule ‘‘is now generally 
accepted as the law in this country,’’ and 
‘*subsequent reflection and experience have 


. only strengthened our view ef its wisdom.’’ 


But the United States circuit court for the 
sixth judicial circuit says, speaking through 
Judge Lurton, that the Pennsylvania rule 
‘thas not met with general acceptance and 
seems much calculated to condone careless- 
ness and recklessness by railroad companies 
at public crossings,’’ and the language of 
Judge Taft, speaking for the same court, 
that the Pennsylvania rule ‘‘is not followed 
in other states and is certainly not the law in 
the federal courts.’’ 

In Louisiana no distinction is made in the 
application of the rule to both systems of 
railways, and the courts treat the words 
‘“‘train’’ and ‘‘ear’’? without distinction in 
law. The rules at the steam railroad cross- 
ing furnish the test for the street railways 
and vice versa. Thus, in the case of Schulte 
v. N. O. City & Lake R. R. Co.,°7 it was 
held to be the absolute rule that on approach- 
ing a street crossing of a railway track, it is 
the duty of a traveler to exercise his senses 
of sight and hearing and to look and listen 

% 66 Fed. Rep. 496, 
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an approaching train, his failure to do so 
is negligence, which in any case of collision 
will prevent his recovery of damages for in- 
juries sustained. In that case a judgment 
was entered on,a- verdict for the defendatn, 
and in affirming the judgment the supreme 
court said: ‘*The authorities are numerous 
that on approaching a street crossing of a 
railway track, it is the duty of a traveler to 
exercise his senses of sight and hearing and 
to look and listen for the approaching train 
or ear, and that his failure to do so is negli- 
gence, which, in case of collision, prevents 
the recovery of damages for injuries sus- 
tained.’’ (Citing cages). 

In Missouri substantially the same care 
and diligence is exacted of persons attempt- 
ing to cross street railway tracks as in the 
ease of steam railroads. The rule, its rea- 
sons and its application in that state are 
stated in the opinion of the court, delivered 
by Judge Biggs, in the case of Hickman v. 
Union Depot R. R. Co.,*® thus: ‘*When 
railroads were constructed, and the steam 
engine or locomotive was invented, the courts 
readily applied the principles of the common 
law to this new and dangerous agency, and, 
among other things, decided that it was neg- 
ligence to run such a dangerous thing asa 
locomotive across a public highway or street 
without giving some warning of its approach. 
It is upon this principle that our legislation 
on the subject is based. The courts also de- 
cided that, although all persons were entitled 
to the free use of the public highways and 
streets, yet it was negligence for any one to 
cross a railroad track at the crossing of a 
public highway without loooking and listen- 
ing for the cars. When the courts were 
asked to apply the same rule to a person 
crossing the track of a street railway, where 
the cars were drawn by horses, it was held 
that the same degree of watchfulness ought 
not to be exacted, because horse cars are not 
run at the same rate of speed as steam cars, 
are not attended with the same danger, and 
are not so difficult to check. Some of the 
courts also placed this rule on the additional 
ground that the horse railway had not the 
same right to the use of its track as the steam 
railway had to its track. We admit that the 
right of occupation is different, but we are 
not clear that this difference of tenure af- 


°8 47 Mo. App. 71. 





fords any reason for a different degree of 
vigilance on the part of the citizen. But we 
are not dealing with a horse car case. We 
have here an electric railway, a new and dif- 
ferent motor power, and we are called upon 
to lay down some general rules which should 
govern in its operation, and also say whether 
persons, before attempting to cross the track 
of such a railway, should look and listen for 
the cars. We do not think that it could be 
successfully maintained that the law requires. 
only that degree of care in operating an elec- 
tric road which it exacts in running horse 
cars. The degree of watchfulness ought to 
be much greater in the one case than the 
other, because the danger of collision from 
an electric car is much greater by reason of 
its greater speed and momentum. We, there- 
fore, think that the law requires, and com- 
mon prudence dictates, that persons in 
charge of an electric car, should not only 
keep a strict watch along all portions of the 
route, but that they should give warning of 
the approach of the car to a street or other 
public crossing. It is for like reasons that 
we think that a greater degree of watchfulness 
is imposed on the citizen in the one case than 
the other. It is asking but little for a per- 
son to use his eyes and ears in traveling along 
the streets of a populous city, especially 
when he knows, as it appears that the driver 
of the horse did in this case, that he is ap- 
proaching the crossing of an electric or cable 
road. Therefore, we are unable to see why 
the courts should not so instruct the jurors, 
where electric or cable roads are concerned. 
It is doue every day in steam railway cases 
where the conditions are substantially the 
same.’’?® 

In Michigan twice has the application of 
the rule to the street railways been sustained. 
In both cases the supreme court took the 
question in its own hands and pronounced 
judgment accordingly. The first is Kelly v. 
Hendrie,*® in which it appeared that the 
plaintiff did not ‘‘look,’’ and recovery was 
denied. Mr. Justice Graves said: ‘*Here 
was a broad public street, with a horse rail- 
way in the center, upon which cars were 
passing every few minutes. The way was 
visible and known to all using the street. 
The fact that the vehicles used upon the way 

396 Mo. App. 82. 

40 26 Mich. 261. 
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are confined to it and cannot turn to the right 
or jeft to avoid pedestrians o:1 teams, was 
known to everybody. It was in the daytime, 
and there was no obstruction to hinder the 
deceased from timely observation. If, as 
represented by two of the plaintiff’s wit- 
nesses, the car was going at an unusual 
speed, this circumstance would have been of 
high importance if Mahan had been upon a 
street crossing, where it miglit have been the 
custom or the duty of the conductor to check 
or stop his car; but the unusual speed at this 
point could only evidence negligence on the 
part of defendant, and would not excuse 
Mahan from taking even the ordinary pre- 
caution of looking about him when crossing 
at an unusual place, a precaution that would 
have been demanded of him even as to ordin- 
ary vehicles.’’ Later, in MeGee v. Consol- 
idated Ry. Co.,*! the court again upheld the 
rule at the street railroad, this time at a 
crossing. It said: (per Long, J.) ‘*We see 
no more reason fer applying the rule that one 
must look listen before crossing the 
tracks of a steam railway than that one must 
look and listen before crossing a street 
ear track upon which the motive power is 
electricity or the cable. In this state it is 
well settled that persons passing over rail- 
road crossings must exercise care—they must 
look and listen, and, under certain circum- 
stances, must stop before attempting the 
crossing. Electric street car crossings are 
also places of danger. The cars are run ata 
great speed on this street in question. The 
city ordinance permits it, and the rule must 
be that before going upon such tracks, every 
person is bound to look and listen. If the 
view is unobstructed, and the pedestrian 
takes this precaution, there is not much op- 
portunity for him to be injured.’’ 

In New Jersey a case, Sheets v. Connolly 
Ry. Co.,*? is found wherein the rule, as mat- 
ter of law, has been applied to the street 
railway, though not rigidly. It appears 
to stand at the parting of the ways. 
Though no reference is made to the steam 
railroad rule, the rule on sidewalks and among 
people and vehicles generally was sought to 
be applied to the street railway cars, but re- 
jected for the reason that the duty of persons 
before attempting to cross street railway 

41 60 N. W. Rep. (1894), 295. 

4254 N. J. L. 520. 
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tracks is higher than is ordinarily required. 
The ccurt said: ‘That one may walk upcn a 
sidewalk and, relying on its continuity being 
unbroken for its whole width, may, without 
being guilty of negligence, permit his atten- 
tion to be diverted from the pavement in front 
of him, is undoubtedly settledlaw. But such 
a rule is inapplicable to a pedestrian crossing 
a street used for the passage of vehicles drawn 
by horses. He is bound to look in the direc- 
tion in which he is moving and to observe ap- 
proaching vehicles. A determination that an 
intelligent child of the age of ten years is not 
negligent in crossing a street with his eyes 
and attention drawn in another direction from 
that in which it is moving cannot be sustained. 
Although the question of contributory neg- 
ligence may properly be submitted to a jury, 
a verdict ignoring a plain inference from the 
facts is one proceeding from prejudice or pas- 
sion, and not one that ought to be permitted 
to stand.’’ 

In New York the rule was applied in the 
case of Scott v. Third Avenue Ry. Co.4® In 
reversing a judgment recovered by the plaint- 
iff, the Supreme Court of New York, speak- 
ing through Judge Van Brunt, said: ‘‘It be- 
ing a clear night, the car having its headlight 
lighted, and there being no obstruction to 
their vision, it is apparent that if they had 
looked they must have seen the approaching 
ear; and if, notwithstanding the approach of 
the car, they attempted to cross the street in 
front of it, they ran the risk of being struck 
by it before they could reach a place of safety. 
In Fenton v. Railroad Co.** the rule is dis- 
tinctly laid down that street railways have a 
preference in the street, and, while they must 
be managed with care so as not to injure per- 
sons in the street, pedestrians must yet use 
reasonable care to keep out of their way.’’* * * 
In the case of Davenport v. Railroad Co.,*° 
it was also expressly held that, where a party 
crosses a street railroad track, he is bound to 
use his eyes, and exercise viligance to keep out 
of the way of the cars upon the track. Inthis 
case it seems to us the evidence shows that 
these persons did not resort to the most or- 
dinary means of insuring safety in crossing 
the street, or the accident would never have 
happened.’’*® 


4316 N. Y. Supp. 350. 
44126 N. Y. 625. 

45 100 N. Y. 632. 

4 See also, Hartnett v. Bleecher St. & Fulton Ferry 
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Of the many cases in which it has been 
sought to apply the same rule as matter of 
law to both systems 6f railroads, the above 
cases may be mentioned as instanees in which 
success has been attained, and the jurisdic- 
tions embrace six of the United States. The 
instances are not numerous, therefore, in 
which sanction has been given to the rule as 
sought to be applied to the urban street rail- 
ways. But there is an interesting class of 
eases wherein it has been sought. to apply 
the rule to street railways, and vigorous ef- 
forts made on the part of counsel to that end, 
which culminated in open rejection by the 
courts, upon the ground that the reasons for 
the rule at the steam railroads fail when it is 
sought to be applied to urban street railways, 
and therefore, the former ‘‘affords no test’’ 
in determining the negligence of a party col- 
liding with a car at a street: crossing. The 
United States circuit courts have rejected 
such application of the rule, and it has also 
been rejected by the Court of Appeals of the 
District of Columbia, in Lusby v. Capitol 
Traction Company.’ In that case Chief 
Justice Alvey said: ‘‘The principle of look 
and listen, of general application in cases of 
steam railroad crossings, can hardly be ap- 
plied in its strict sense to the crossing of.a 
street railroad, and therefore, it could have 
no proper application to cases like the pres- 
ent.’’ 

In Massachusetts the rule was rejected as 
applicable to street railway crossings. In 
Lyman v. Union Railway Co.,4® the supreme 
judicial court, speaking through Chief Jus- 
tice Gray, said: ‘‘The cases relating to the 
injuries suffered by being struck by a loco- 
motive engine at a railroad crossing afford 
no test of the degree of care required of the 
plaintiff in this case. The cars of a horse 
railway have not the same right to the use of 
the track over which they travel, do not run 
at the same speed, are not attended with the 
same danger and are not so difficult to check 
quickly and suddenly, as those of an ordin- 
ary railroad corporation. A person lawfully 
traveling upon the highway is not, therefore, 


' bound to exercise the same degree of watch- 


fulness and attention to avoid the one as to 


R. R. Co., 49 Super. 185, and Pyne v. Broadway & 
Seventh Ave. R. Co., 19 N. Y. Supp. 217. 

4712 D. C. App. 295. 

48114 Mass. 87. 





keep himself out of the way of the other.’’ 

Similarly in Illinois, where the supreme 
court, in the case of Robinson, Admx. v. 
Railway Co.,*” per Baker, J., denied the ap- 
plication of the rule to street railways, thus: 
‘*The fact that a person passing over, a side- 
walk crossing in a city, steps onto the track 
of a street railroad, whether the cars accus- 
tomed to run thereon are horse cars or grip 
cars, without first stopping and looking to 
see whether a car is approaching, is not, as 
matter of law, and without any regard tu.sur- 
rounding circumstances, negligence and a 
want of ordinary care. The question of neg- 
ligence and a want of ordinary care is, in such 
cases, a question of fact for the determination 
of the jury, in the light of the attendant cir- 
cumstances.’’ 

In New York, though it has been stated 
the rule applies to both systems, a case is 
found, Mentz v. Second Ave. R. R. Co.,°° 
where, owing to a peculiar set of circum- 
stances that existed, the rule was rejected. 
It was held that it was not under all cireum- 
stances negligence to cross the tracks with- 
out looking for approaching cars. In an- 
other case, Brown v. Twenty-Third St. R. R. 
Co.,°! it was held that the rule as to the duty 
of a person about to cross a steam railroad 
track does not apply with equal strictness to 
a person about to cross a horse railroad track 
in a crowded street in a city; and a failure 
to see an approaching street car under such 
circumstances is not, as a matter of law, con- 
tributory negligence. 

A very elaborate discussion on the subject 
is found in Minnesota, in Shea v. St. Paul 
City Ry. Co.°? In answer to the argument 
of counsel in seeking to apply the rule to 
stop, look and listen to the street railway, 
the supreme court said: ‘‘The evidence 
shows that if, after he got beyond the ob- 
struction of the building on the corner, he 
had looked northward as well as southward, 
he could have seen the approaching car in 
time to have stopped his team before getting 
in dangerous proximity to the car track, and 
his failure to do so is claimed to be negligence 
per se under the rule so often applied by this 
and other courts, that it is the duty of a trav- 


49 127 Tll.1. 

50 2 Rob. 356. 

51 66 Super. 356. 

5252 N. W. Rep. 903. 








232 


CENTRAL LAW JOURNAL. 





No. 12 








eler, on approaching a railroad crossing, to 
look both ways for the approaching trains 
before attempting to cross the railroad track. 
The fallacy in this, which runs all through 
counsel’s argument, is in assuming that the 
degree of care required at the crossing of a 
highway and an ordinary steam railroad is 
the test of the care required in crossing the 
track of a street railroad on a public street. 
The two cases are not alike. In the first 


place, street cars do not, or at least ought | 


not, to run at the same rate of speed, are not 
attended with the same danger, and are not 
so difficult to stop quickly, as those of an or- 
dinary railroad. In the next place, the cars 
of a street railway have not the same right 
to the use of the track over which they 
travel. The ordinary railroad is itself a high- 
way, and has a proprietary interest in and to 
its right of way, even’where the public have 
an easement for highway purposes over the 
same ground. Public necessity requires that 
the rights of a traveler on the highway across 
an ordinary railroad should be, to a certain 
extent, subordinate to those of the railroad 
company. But a street railway is not a high- 
way. A street railway company has a mere 
right to use the street in common with the 
public generally. It is merely in aid of the 
identical use for which the street was created, 
and not a new and independent one, and it is 
on that very ground that a street railway 
company is not required to pay compensation 
to the owners of abutting property. Street 
‘ars are in the main governed by the same 
rules as other vehicles on the street, and their 
owners have only an equal right with the 
traveling public to use the street; they have 
no proprietary right to any part of the street. 
Of course there are some modifications of 
this general rule growing out of the necessi- 
ties of the situation. For example street cars 
run on a track, they cannot turn éut to one 
side of it. Hence what is called ‘the law of 
the road’ does not apply to them. It would 
be inexpedient to attempt any complete enume- 
ration of the modifications of or exceptions to 
the general rule of equality of rights between 
street cars and other vehicles used on astreet. 
But it is certain that there is no modification 
or exception that relieves a street railway 
company from exercising, at least, as much 
care to avoid collisions with other vehicles as 
the owners of the latter are required to exer- 





cise in order to avoid eollisions with the ears. 
Defendant’s requests to charge, the refusal to 
give which is assigned. as error, are framed 
upon the theory that the street railway has. 
such a proprietary and superior right to the 
part of the street where its track is laid that 
the duty of taking care to avoid collisions. 


rests exclusively upon other wayfarers. 
* * * The rule that one approaching a 


railroad crossing upon a highway must look 
up and down the track before he attempts to: 
cross is not applicable, as a hard and fast 
rule, to one who attempts to cross a street 
car track upon a public street. The failure 
to do so is not, as a matter of law, and with- 
out regard to circumstances, negligence. 
Notwithstanding the plaintiff’s failure to do 
so as soon as he might have done, the ques- 
tion of coniributory negligence was, under the 
circumstances, one for the jury.’’ 

Here are high authorities as vigorous in 
rejecting the application of the rule as the 
ones preceding them have been in adopting it.. 
Wherever this subject is treated in the text- 
books or reports, the term ‘‘jurisdictions’’ is. 
used, and for that reason no general rules can 
be laid down. The rule may apply to a cer- 
tain extent in one state and directly across 
the border line it may be rejected. Mr. 
Bailey in his work entitled ‘‘Conflict of Judi- 
cial Decision’’ found it necessary to devote 
much space to the conflicting decisions of the 
courts in their application of this so-called 
‘*stop, look and listen’’ rule to the steam rail- 


roads; «a fortiori, it is not matter of surpris® 


that difficulties are found in the way when the 
limitations of the rule as sought to be applied. 
to environments other than those of its crea- 
tion and proper place are being dealt with. 
And it is only in cases where the facts are 
clear and such as put the question of negli- 
gence beyond all doubt, that the court should, 
as matter of law, make the determination. 
When standing at one point of view it appears 
that when it has been sought to apply the rule 
to the street railways, the courts have looked 
upon the situation, as in the case of the steam 
railroad, as one of great peril and danger, 
with heavy cars propelled by electricity or 
cables at great speed through the streets, 
over which they have the exclusive use of 
their tracks, and that seldom the street is so 
obstructed that the cars cannot be seen; and 
for the protection and safety of human beings, 
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their lives and their property, it is the duty 
of persons in the streets to exercise a high 
degree of care and diligence to avoid collision 
with cars, and to that end must exercise the 
precautions of stopping, looking and listen- 
ing, or some of them, as the cireumstances 
demand, and upon failure so to do they are 
guilty of negligence as matter of law and can- 
not recover. 

But let the field be viewed from another 
point and.conditions are radically changed. 
Here the courts have looked upon the situa- 
tion, not like that ofthe steam railroad, but as 
one of less peril and danger and of greater 
equality between the street railway and citi- 
zens, holding that they have equal rights in 
the use of the streets; that the cars are so 
much lighter, run at a much lower rate of 
speed and may bestopped more quickly ; that 
the danger of collision with persons is not 
nearly so great when compared with railroads, 
and therefore persons are not required to ex- 
ercise the care and diligence exacted of them 
at railroad crossings before attempting to 
cross street railway tracks, but that the care 
and diligence to be exercised by them to 
avoid collision is the same as that required to 
avoid collision with other vehicles, regulated 
by what an ordinarily prudent person would 
exercise under like circumstances, and is not 
a matter of law but a question of fact for the 
jury, unless the facts be such that but one 
conclusion could be drawn therefrom. In 
the federal courts it appears that the Supreme 
Court has sanctioned the rule, or rather a 
part thereof, as applicable to railroads, as 
the circumstances in the cases demanded, as 
matter of law and denied recovery ; whereas, 
when it was attempted to apply it to street 
railways, it was emphatically rejected by the 
United States circuit court for the sixth judi- 
cial circuit ‘‘as certainly not the law in the 
federal courts,’’ and again in the District of 
Columbia as that it ‘‘can hardly be applied in 
its strict sense to the crossing of a street 
railroad.’’ The result is that in the United 
States courts the rule as applicable to rail- 
roads does not apply as matter of law to 
street railways, and the question of negligence 
is for the jury. 

In the state jurisdictions it is found that 
the rule, or some part thereof, as the circum- 
Stances justified, has, as matter of law, been 








adopted and applied at railroad tracks by at 
least twenty-six of the states, through their 
highest judicial tribunals. But when seeking 
to apply the rule, or some part thereof, to 
the street railways, the jurisdictions are di- 
vided into three classes: first, where the rule 
as applicable to steam railroads has been ap- 
plied; second, where it has been rejected, 
and third, where the question is unsettled. 
States wherein it has been applied to street 
railways are Pennsylvania, Louisiana, Mis- 
souri, Michigan, New York and New Jersey. 
Those wherein it has been rejected are Massa- 
chusetts, Illinois and Minnesota. 

In the jurisdictions wherein this rule has 
not been applied, the rules of law governing 
the conduct and rights of persons and vehi- 
cles generally in the streets prevail, and 
those rules may be divided into two classes: 
first, where the facts are such that the stand- 
ard and measure of duty are defined and 
fixed by law and prevail under all cireum- 
stances, and second, where the facts are un- 
disputed and but one inference can be drawn 
therefrom. Indeed, the instances are very 
rare, except in the few states mentioned, 
where the courts undertake to decide upon 
the evidence, as matter of law, that there is 
such negligence on the part of the plaintiff as 
will justify a withdrawal of his case from the 
jury. Courts have respected the thought 
that it is not the tendency of human beings 
to seek and be exposed to danger; that the 
love and care of life and the instincts of 
safety and preservation are high motives for 
gare, and therefore negligence is ordinarily 
not presumed. But it sometimes happens 
notwithstanding, that a man will so far forget 
himself as to openly, unnecessarily and 
thoughtlessly expose himself to great danger 
whereby he is deprived of life or limb. In 
such instances ‘‘he is the author of his own 
misfortune,’’ and whether the accident oc- 
curred at a railroad crossing or a street rail- 
way crossing or on a pavement, but one con- 
clusion can be drawn from his conduct, and 
recovery may properly be denied by the 
court. A person in full possession of his 
faculties should not conduct himself as 
though he were deaf and blind and expect 
others to regulate their conduct toward him 
accordingly. If he treat his senses as super- . 
fluous, he must suffer the consequences, 
however disastrous. 
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In the cases wherein the rule has been en- 
forced at street railways, it was done prin- 
cipally on the ground that a person was pre- 
sumed negligent if he attempted to cross the 
track without looking and listening, when if 
he had done so he could have heard the car 
in ample time to avoid collision. But this 
might be met with the proposition that ordi- 
narily negligence is not presumed but must be 
proved, except in rare instances, and it is 
very doubtful, if put to a strong test, whether 
the reasoning on which those decisions are 
based could endure. 

Great should be the regret that this rule 
was ever applied to street railways. Far 
wiser and safer are the rules and reasoning of 
Judges Taft and Lurton in rejecting the Penn- 
sylvania rule as applicable to the street rail- 
ways because ‘‘it seems much caleulated to 
condone carelessness and recklessness by rail- 
road companies at public crossings where the 
duties of the public-and of the companies are 
reciprocal,’’ than to nonsuit an unfortunate 
plaintiff with the admonition ‘‘that if this rule 
were strictly observed accidents at railroad 
crossings would be as rare as they are now 
frequent.’’ Verily some tribunals seem to 
cherish the idea that rules should be laid 
down, not so much for redressing wrongs 
committed, but to prevent and diminish acci- 
dents, and to that end proceed on the tie- 
ory that if one person is warned what the law 
is by the example of some other person who 
has been denied a submission of his cause to 
the jury and refused even a paltry sum for 
the loss of his limbs, the former will use 
greater care in his travels to avoid coming in 
contact with railroad trains and electric cars. 

The means of earning a livelihood of a great 
mass of the people depend upon their phys- 
ical capacity to labor. Deprive a man of his 
limbs, or otherwise injure him, and his means 
of earning his living are gone. And whena 
person’s conduct, under a given set of cir- 
cumstances, is to be passed upon to deter- 
mine if he exercised due care, it must also be 
borne in mind thatthe car with which he col- 
lided, whatsoever may have been the circum- 
stances, was also in control of and regulated 
by human agencies; and it would seem far 
safer, and the more acceptable doctrine, that 
the conduct of the two toward each other 
should, in every instance, be left to the jury— 
the triers of fact. And should this ‘‘hard and 





fast’’ rule show a tendency to grow with re- 
spect to street railways from the start it has 
made, it would stand in the coming genera- 
tions to the credit of the courts of this coun- 
try, following the rule of the federal courts, 
to arrest its progress where it is. Undoubt- 
edly the average jury that sits in our courts 
to-day is as capable of judging the true facts 
of due care and diligence exercised by fellow- 
creatures, under circumstances involving ac- 
cident, as any of our judges; and it would be 
a day of regret for our American jurispru- 
dence if the right to this ancient institution, 
which, through all the centuries, has done 
more than any other living agency to reach 
the stage of perfection in the administration 
of justice, is denied to victims of collisions 
with street cars, frequently under cireum- 
stances in which they were baffled in an en- 
deavor to save themselves. 
BLACKBURN EstTERLINE. 
Washington, D. C. 


BREACH OF MARRIAGE PROMISE—LIABILITY 
OF PARENTS FOR INDUCING SON TO BREAK 
CONTRACT FOR MARRIAGE, 

LEONARD v. WHETSTONE. 

Appellate Court of Indiana, Division No. 1. October 6,17903 
A parent is not liable to his son’s fiancee for ad- 

vising and inducing him to break his contract to marry 

her. 

Where the parents of plaintiff’s intended hus- 
band induced him to break his contract to marry her 
by false and slanderous charges made against plaint- 
iff, plaintiff’s only remedy against such parents was 
an action for slander. 


HENLEY. J.: In this appeal, error is properly 
assigned, presenting the questions arising out of 
the action of the trial court in sustaining the de- 
murrer of appellees to the two paragraphs of com- 
plaint filed by appellant. Each paragraph of the 
complaint seeks to recover damages from appel- 
lees for injuries sustained by appellant by reason 
of the alleged wrongful acts of appellees in pro- 
curing their son to cancel and break a marriage 
contract existing between him and appellant, the 
said son having at the time seduced appellant and 
begotten her with child. The averments of the 
first paragraph of complaint are briefly as follows: 
That appellees are possessed of a large amount of 
property; that the families of appellant and ap- 
pellees resided in the same neighborhood, and 
were intimately acquainted, and of equal social 
standing; that the son of appellee was a young 
man of intelligence and fine address, and was in 
every way fitted to be the husband of appellant; 
that said son, with the knowledge and consent of 
appellees, for three years was appellant's suitor, 
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and was often at her home and witb ber in pub- 
lic; that he won her love, and they became en- 
gaged to ve married. and that, under such prom- 
ise to marry, said son seduced appellant and begot 
her with child; that appellees knew these facts 
before they committed the alleged wrongful acts. 
It is further alleged that appellant was in every 
way fit and competent to become the wife of said 
son, and that, being pregnant by him, she re- 
quested him to marry her at once, in order to 
protect her good name; that said son agreed to 
do so. and applied for a license to marry her; 
that appellees learned of said facts, and conspired 
together to wrong the appellant and to prevent 
the marriage. by maliciously persuading, com- 
manding and hiring their said son not to marry 
appellant, and to violate his said marriage con- 
tract; that appellees falsely stated to the clerk of 
the circuit court that their said son was a minor, 
and commanded the clerk not to issue the mar- 
riage license, and, to further cause said narriage 
contract to be broken. they told their said son 
that if he married appellant they would drive 
him from home, and disown and disinherit him; 
that appellees hired another person to take said 
son to parts unknown. and paid said son large 
sums of money to remain away, so that appellant 
could not communieate with him; that by rea- 
son of said acts and words of appellees that the 
said son refused to marry appellant: that there- 
upon appellant sued the said son for breach of 
said marriage contract and for seduction, and 
recovered a judgment against him for $5.000; 
that no execution has been issued on said judg- 
ment. and that the same is unpaid and wuncollect- 
ible: that the appellant, onace unt of said prom- 
ise to marry, made preparations therefor, and 
denied herself the society and attentions of other 
young men; that, but for the wrongful and 
inalicious acts of appellees, their said son would 
have married appellant, a: d continued to love 
and respect her. The further allegation is made 
that, at the time this action was commenced, 
appellant had become the mother of the child 
begotten as aforesaid, and that by the acts of 
appellees she had been damaged in the sum of 
$10,000. Counsel for appellant, in their brief, 
say: ‘The second paragraph is like the first, 
ex-ept that it alleges, »n additional means used 
by appellees to prevent the marriage, that they 
spoke to their son certain false and slanderous 
words of and concerning appellant, imputing to 
her the sin of Whoredom and the crime of abor- 
tion.” 

It willthus be seen that both paragraphs of 
the complaint are drawn upon the theory that 
appellees are liable in damages to appellant by 
causing their son to refuse to carry out bis prom- 
ise to marry through and by reason of the acts in 
the complaint alleged to have been done and 
committed by them. It also clearly appears in 
each paragraph of the complaint that the action 
commenced by appellant against John W. Whet- 
stone. the son of appellecs, in which action she 





recovered judgment for $5.000, was for the 
breach of the marriage contract, and that the 
seduction was alleged therein only for the pur- 
pose of aggravating the damages. In other 
words, it appears that appellant elected to pros- 
ecute her action against the son ex contractu. 
The proximate cause of the damages recovered 
by her, and represented by the judgment, was 
the breach of the marriage contract, and not the 
reduction. ‘The rule applicable to joint tres- 
passers, us stated in Fleming v. McDonald, 50 
Ind. 273,19 Am. Rep. 711. is thergfure not in 
point here. We cannot hold other than that a 
parent has a perfect right to advise a child 
whether he or she shall enter into a contract of 
such importance as one of marriage. Nor should 
parents’ advice be withheld from a child where 
an agreement to marry has been made, and, in 
the judgment of the parents of either of the con- 
tracling parties, the union ought not to take 
place. Judge Cooley, in his work on Torts (2d 
Ed.) p. 277, says: ‘lhe prevention of a mar- 
riage by the interference of a third person cannot, 
in general, in itself, be a legal wrong. Thus, if 
one, by solicitation or by the acts of ridicule or 
otherwise. shall induce one to break off an ex- 
isting contract of marriage. no action will lie for 
it, however contemptible and blamable may be 
the conduet.”’ But if a person is induced to re- 
fuse to comply with his agreement to marry by 
false and slanderous charges made against the 
other party to the agreement by a third person, 
the action is not against the third person for 
causing a breach of the contract, but for slander 
or libel, as the case might be. Appellees’ advice 
may have induced their son to refuse to perform 
his contiact to marry appellant. This was not 
an actionable wrong upon the part of appellees. 
If the son was of legal age, he had a right to re- 
fuse to act upon the advice given. He was not 
advised to commit the crime of seduction, nor 
does the complaint so charge. Neither para- 
graph of the complaint, under the acknowled zed 
theory of the pleader, states a cause of action. 
The demurrer was properly sustained to both 
paragraphs. 

Judgment affirmed. 

Nore.—Liability of Parents or Strangers for Pro- 
curing a Breach of a Contract of Marriage.—We have 
for the discussion of the subject of this note a question 
on which the authorities have not as yet dennitely 
spoken, outside of the opinion of the court in the 
principal case. 7 

Liability of Third Person in General for Procuring 
Breach of Contract.—The unfortunate lack of aithor- 
ity on this question compels us to indulge in some 
original argument on general principles, having re- 
gard for the opinion of the courts in cases analogous 
to the one before us, In the first place, is it an ac- 
tionable wrong for a third party to induce or 
persuade one of the parties to a contract to violate it? 
Two very important and recent English cases have 
thoroughly discussed every phase of this question. 
In Allen y. Flood (1895), 2 Q. B. 21, (1898) A. C. 1, it 
war held that if the stranger who induces one party 
to acontract of service to break is not acting un- 
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Jawfully in giving such advice, he will not be liable 
even if he acts maliciously; on the principle that “tan 
act otherwise lawful, although harmful, does not be- 
come actionable by being done maliciously in the 
sense of proceeding from a bad motive and with in- 
tent to annoy or harm another.”’ The later case of 
Quinn v. Leatham (1901), 17 'T. L. R. 749, has greatly 
shaken the authority of the case of Allen v. Flood. 
In the case of Quinn vy. Leatham, it was held that a 
member of a trade union who induced the servants 
of a non-union butcher to leave his employ, and also, 
by threats of a boycott, induced the customers of said 
butcher from*trading with him, was guilty of an ac- 
tionable wrong and liable in damages. Lord Lindley, 
in his valuable opinion in this case approves the cele- 
brated case of Lumley vy. Gye, 2 E. & B. 216, which 
Was, apparently, discounted by the case of Allen v. 
Flood, and coutined the decision of the latter case 
exclusively to the peculiar facts before the court, 
The case of Lumley v. Gye establishes the proposi- 
tion thatan action lies for maliciously procuring a 
breach of contract to give exclusive personal services 
for a time certain, provided the procurement be dur- 
ing the subsistence of the contract, and produces 
damage. It was argued by the defendants in the case of 
Quinn y. Leatham that this case only refers to contracts 
of service, but not to all contracts in general. But 
Lindley, J., in Quinn vy. Leatham, calls particular at- 
tention and expressly aftirms the dictum in the case 
of Lumley v. Gye, that the ‘“tsame kind of an action 
would lie forthe malicious procurement of the breach 
of any contract, if by the procurement damage was in- 
tended to result and did resultto plaintiff. Crompton, 
in his opinion in that case said: ‘In deciding this ca-e 
on the narrower ground [that of contract for service] 
1 wish by no means to be considered as deciding that 
in no case except that of master and servant is an 
action maintainable for maliciously inducing an- 
other to break a contract to the injury of the person 
with whom such contract bas been made. It does 
not appear to me to be a sound answer to say that 
the act in such cases is the act of the party who 
breaks the contract; for that reason would apply in 
the acknowledged case of master and servant. Nor 
is it an answer to say that there is a remedy against 
the contractor, and tbat the party relies on the con- 
tract; for, besides tbat reason also applying to the 
case of master and servant, the action on the contract 
and the action ¢gainst the malicious wrongdver may 
be for a different matter; and the damages ocea- 
sioned by such malicious injury might be calculated 
on avery different principle from the amount of the 
debt which might be the only sum recoverable on the 
contract, Suppose a trader with malicious intent to 
ruin a rival trader, goes to a banker or other party 
who owes money to his rival and begs him not to pay 
the mouey which he owes him, and by that means 
ruins or greatly prejudices the party, I am by no 
means prepared to say that an action could not be 
maintained, and that damages, beyond the amount 
of the debt, if the injury were great, might not be 
recovered.” These authorities would seem to sub- 
stantiate fully the proposition that a stranger or 
third party who maliciously induces one party toa 
contract to refuse to perform his duty under the con- 
tract, is liable in damages to the otker party to such 
contract who has been damaged by its breach. 
Liability of Third Person Other than Parent in 
Procuring Breach of Contract to Marry.—Whether 
the rule as annomneed in the preceding paragraph ap- 
plies with equal doree to a procurementof a breach of 





marriage contract is the question now to be decided. 
We can conceive of no reasonable consideration which 
would demand that an exception be made in a con- 
tract of this kind. Passing by, for the present, the re- 
lation of parent and child as justifying an interference 
of this character, we have not the slightest doubt, 
if principle and logic count tor anything in the law, 
that if a third person maliciously irduces one of the 
parties to a contract of marriage to break it, the other 
party has a right of action against such malicious in- 
termeddler. For instance, to suppose an extravag- 
ant case for the purpose of illustration, suppose that 
a girl has two suitors, the one an employce of the 
other. She denies all the advances of the employer 
and finally enters iuto an agreement to marry the em- 
ployee. In the chagrin and malice of his heart toward 
the girl who has thus humiliated him the employer tells 
his successful rival that unless he breaks off his engage- 
ment with the girl he will discharge him from his em- 
ploy and use his influence to see that he shall not secure 
a position in the same line ofemployment. Under this 
coercion the young man yields, Under such circum- 
stances is it possible that the law can afford no remedy 
to the young lady whose life and reputation has been 
seriously injured and whose chances for a happy mare 
ried life have been blasted by the malicious and re- 
vengeful interference of a defeated rival. The court 
suggests that an action for libel is a sufficient protec- 
tion to the injured parties in such cases, It is quite 
apparent to anyone who gives the question thoughtfuy 
consideration that this remedy is altogether inade- 
quate; indeed. in many cases the remedy itself would 
not be applicable. 

Liability of Parent for Procuring Breach of Con- 
tract to Marry.—When we approach the relation of 
parent and child in regard to questions of this char- 
acter we are on more uncertain ground as to liability 
for procurement of breach of marriage promise 
“There can be” says Deaderick J., in the case of Payne 
v. Williams, 4 Baxter, 583, ‘‘no law to restrain the 
parent from honestly and sincerely endeavoring to 
protect his daughter, by means of counsel and warn- 
ing, from impending ruin or disgrace, or wreck of her 
happiness or usefulness for life. There is a marked 
distinction between the rights and privileges of a pa- 
rent in such cases, and those of a mere intermeddling 
stranger.” So in the analogous case of an action 
against a father for alienating the affections of his 
daughter from her husband, it has been held 
that while an action will lie by a bhubsand against the 
father of his wife for enticing her away, nevertheless, 
malice or improper motives should be more clearly 
shown than would be necessary in the case of astrang- 
er and the presumption isin favor of the defendant, 
Hutcheson v. Peck, 5 Johns. 196. hen also, it bas 
been held that a father is not liable in damages toa 
son’s wife because he objected to his son’s marriage 
to her because she belonged to a certain church, and 
afterwards advised him that it would be unwise for 
him to live with her if she again joined her church. 
Rice v. Rice, 104 Mich. 371, 62 N. W. Rep. 833. See 
also as to cases sustaining the right of a parent to inter- 
fere on reasonable grounds of parental affection, 
Tucker vy. Tucker, 74 Miss. 93, 19 So. Rep. 955, 32 L. 
R. A. 623; Pollock v. Pollock, 29 N. Y. Supp. 37; 
Young v. Young, 8 Wash. 81, 35 Pac. Rep. 592. How- 
ever, With this limitation, itis well settled that where 
the parents by threats, inducements or other malici- 
ous influences separate a husband or wife, 
such parents are liable in damages. Price v, 
Price, 91 Lowa, 695, GO N. W. Rep. 22, 51. 
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Am. St. Rep. 390, 29 L. R. A. 150. These de- 
cisions, it seems, furnish a solution of the question 
of the liability of parents for doing before marriage 
and after the engagement of their child, what they are 
held liable for doing after the marriage has been con- 
summated. It seems to us that the same rule obtains, 
and that parents would be liable for maliciously in- 
terfering by threats or other wrongful influences, 
with the marriage engagements of his sons or daugh- 
ters. Of course, the law regards the marriage status as 
a more important and sacred relation than the rela- 
tion of the same parties under a mere engagement 
to marry, and therefore, a parent would possibly be 
at more liberty to prevent an unwise marriage than 
he would be toinduce a separation after the mar- 
riage was consummated. . 








HUMOR OF THE LAW. 


Chief Justice Story attended a public dinner in Boston 
at which Edward Everett was present. Desiring to 
pay a delicate compliment to the latter, the learned 
judge proposed as a volunteer toast: 

“Kame follows merit where Everett goes.” 

The brilliant scholar arose and responded: 

“To whatever heights judicial learning may attain 
in this country, it will never get above one Story.” 
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1. ACTION—Fraudulent Judgment—A widow’s cause 
of action to set aside a fraudulent judgment in an action 
for the negligent killing of her husband is properly join- 
ed with her cause of action for the negligent killing.—De 
Garcia v. San Antonio & A. P. Ry. Co., Tex.,178. W. 
Rep. 275. 


2. ADMIRALTY—Substantial Identity of Causes of Ac- 


tion.—A decree on the merits dismissing a petition {0 
establish a general maritime lien on a vessel for supplies 
held to bar a second petition to establish a statutory lien 
for the same supplies.—The New Brunswick, U. S. D. C., 
D. Mass., 125 Fed. Rep. 567. 


3, ADOPTION—Right to Inherit.—Adoption of a child in 
one state,in accordance with the laws thereof, held to 




















































entitle such child to inherit property left by the adopte 
in another state.—McColpin v. McColpin’s Estate, Tex. 
778. W. Rep. 238. 


4. ADVERSE POSSESSION—As Between State and Hold-|; 
er of Executory Contract for Purchase of Land.—As be- 
tween one holding land under an executory contrac 
from the state and the state, the statute of limitations a 
to adverse possession cannot run in favor of him, or one) 
holding under him, until he is entitled to a deed for such) 
land from the state.—Hamilton v. Flournoy, Oreg., 7 
Pac. Rep. 483 

5. ALTERATION OF INSTRUMENTS—Alteration a Matte 
of Defense.—An alleged alteration of a promissory note} 
18 a matter of defeuse, the burden of proof of which is 
on the defendant.—Galloway v. Bartholomew, Oreg., 74}) 
Pac. Rep. 467. j 

6. APPEAL AND ERROR—Costs of Transcript on Whom.|| 
—Under Sayles’ Rev. Civ. St. art. 1421, a party to a cause |) 
on whose motion the stenographer is ordered to tran-|) 
scribe the testimony, that such party may prepare a 
statement of tacts, is liable for the cost.—Allen v. Haz- 
zard, Tex.,77S. W. Rep. 268. fl 

7. APPEAL AND ERROR—Defective Sidewalks. — City, 
sued for injury to pedestrian from defective sidewalk, 
held not entitled to complain of sustaining, in behalf of 
adjoining property owner, demurrer to amended com- 
plaint.—City of Denver v. Teeter, Colo., 74 Pac. Rep. 459./) 


8. APPEAL AND ERROR—Krror in Admission of Testl- 
mony When net Reviewable.— Error in admission of evi- 
dence is not reviewable in Supreme Court of the United)’ 
States on writ of error to circuit court of appeals, where 
no error concerning the rulings on qvidence was assign- 
ed in such court.—McLoughlin v. Raphael Tuck & Sons 
Co., U. 8. S. C., 24 Sup. Ct. Rep. 105. | 


9. APPEAL AND ERROR — Failure to Assign Error. — =i 
Where a party did not assign as error the failure of the 
court to carry back a demurrer and sustain it to a plead- | 
ing of his adversary, such failure will not be reviewed 
on appeal.—Lux & Talbott Stone Co. v. Donaldson, Ind.,/ 
68 N. KE. Rep. 1014. if 

10. APPEAL AND ERROR—Tcchnical Errors in Appoint- i 
ment of Receivers.—Duties of a receiver having been per- li 
formed and rights of parties adjusted, judgment declar- i 
ing appointment void will not be reversed for technical | 
errors.—Popp Vv. Daisy Gold Min. Co., Utah, 74 Pac. Rep. i 
426. 

11. APPEARANCE—W hat Constitutes. — Defendant, on i 
handing answer to plaintiff’s counsel, which he used on |} 
motion for discharge of receiver, held to have appeared. | 
—Powell v. National Bank of Commerce, Colo., 74 Pac. | qi 
Rep. 536. 

12. ARBITRATION AND AWARD—Right to Submit Differ: | 
ences to Arbitration.—No rule of law forbids parties to al 
submission to arbitration to agree to abide by the decis- || 
ion of the arbitrators, selected by themselves, as to the | 
matters in difference between them.—Jensen v. Deep © 
Creek Farm & Live Stock Co., Utah, 74 Pac. Rep. 427. 


13. AITACHMENT — Interpleaders. — Where plaintiff | 
brings attachment and other parties intervene adversely | 
to each other,the purchase ofthe claim of plaintiff by | 
one interpleader does not dispose of the claim of an- } 
other interpleader.—Miller vy. Campbell Commission Co, 
Okla., 74 Pac. Rep. 507. 


14. ATTORNEY AND CLIENT— Right to Advise Comprom- 
ise.—A counsel has the right to advise his client to the © 
most advantageous compromise, provided he neither 7 
makes nor causes to be made any false statement of fact © 
to induce such compromise by the adverse party in re- 
liance on such statement.— Bunel v. O’Day, U. 8S. C. C., | 
W. D. Mo., 125 Fed. Rep. 303, i 

15. BANKRUPTCY—Creditor Having Unliquidated Claim. 
—A creditor having a provable debt, although theamount | 
is unliquidated, may file a petition in bankruptcy against © 
his debtor; and, where a jury trial on the petition is de i 
manded,the amount of petitioner’s claim may be liti- — 
gated and determined on the same trial.—Jn re Frederic © 
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L. Grant Shoe Co., U. 8. D. C., W. D. N. Y., 125 Fed. Rep. 
576. 

16. BANKRUPTCY—Right to Reclaim Goods Obtained by 
Fraudulent Representations.—Representations of finan- 
cial standing, made by bankrupts toa wholesale house 
as a basis for credit, held to amount to a fraudulent con- 
cealment of indebtedness, which entitled the seller, in 
reliance thereon, to reclaim the goods.—IJn re J. S. Pat- 
terson & Co, U.S. D. C., N. D. Tex., 125 Fed. Rep. 562. 

17. BANKRUPTCY—U nauthorized Taking of Property.— 
Where property of a defendant is taken from his posses- 
sion by a receiver against his consent, under an erron- 
eous order which he successfully resists in an appellate 
court, he is entitled to the return of such property, with- 
out charge of any kind against it or against him by rea- 
son of the proceedings.—Beach v. Macon Grocery Co., U. 
S.C. C. of App , Fifth Circuit, 125 Fed. Rep. 513. 

18. BENEFIT SOCIETIES—-Defense of Suicide.—Holder 
of mutual benefit insurance certificate held bound by 
subsequent amendment of by-laws amplifying defense 
of suicide.—Eversberg v. Supreme Tent Knights of Mac- 
cabees of the World, Tex., 77S. W. Rep. 246. 

19. BILLS AND NOTES—Demand and Protest not Waiv- 
ed.—An indorser of a note held not to waive demand and 
protest, by procuring an extension, as agent of the per- 
son who had assumed payment.—Laumeier v. Hallock, 
Mo., 77S. W. Rep. 347. 

20. BILLS AND NOTES—Joint and Several Note.—That 
one inaker of a jointand several note attached the word 
“surety” to his name held not to affect his liability to the 
holder as a joint and several obligor.—Galloway ¥. Bar- 
tholomew, Oreg. @4 Pac. Rep. 467. 

21. BOUNDARIES—Description.—Where a call of a pat- 
ent established a corner “near Cumberland Gap,” held, 
that the location of the corner within five miles of the 
Gap might be reasonably spoken of as near Cumberland 
Gap.—Creech v. Johnson, Ky., 76 8. W. Rep. 185. 

22. BRIBERY—Limitations.—Indictments under Rey. St. 
U.S. §§ 1781, 1782 [U. S. Comp. St. 1901, p. 1212], for paying 
money to, and receiving money by,a memberof congress 
for services in procuring a government contract, consid- 
ered, and held not barred by limitation.—United States 
v. Driggs, U.S. CU. C., E. D. N. Y., 125 Fed. Rep. 520. 

23. BROKERS—Commissions.—In the absence of an em- 
ployment no commission for attempted sale of land can 
recovered.—Johnson vy. Whalen, Okla., 74 Pac. Rep. 503: 

24. BUILDING AND LOAN ASSOCIATIONS—Attachment.— 
The property of an insolvent building association is sub- 
ject to attachment, like the property of other private 
corporations.—Bonies v. Union Building & Loan Assn., 
Cal., 74 Pac. Rep. 552. 

25. CANALS—Duty of Railroad to Repair Bridges.—The 
Pennsylvania Railroad Company, having purchased the 
state canal, held required to maintain bridges over the 
canal in safe condition.—Book y. Pennsylvania R. Co., 
Pa., 56 Atl. Rep. 352. 

26. CANCELLATION OF INSTRUMENTS—Suit to Cancel In- 
surance Policy for Fraud.—Equitable jurisdiction of suit 
to cancel insurance policy for fraud, which could be set 
up asadefense to an action on the policy, cannot be 
founded on theory that company would not have same 
control of the case as a defendant that it would have as 
plaintiff.—Cable v. United States Life Ins. Co., U. 8. S. C., 
24 Sup. Ct. Rep. 74. 

27. CARRIERS—What Constitutes a Woman’s Baggage.— 
A woman’s jewelry, and all articles pertaining to her 
wardrobe that may be necessary or convenient to her 
traveling, is baggage.—Galveston, H. & 8S. A. ty. Co. v. 
Fales, Tex., 775. W. Rep. 2384. cS ] ‘a 

23. CONSTITUTIONAL LAW — Contract Exempting Rail- 
road from Taxation.—Contract exemption from taxation 
held not created by Act Mich. Muy 27, 1893, No. 129, § 3, 
in favor of railroad company coming within its provi- 
sions that rate of taxation fixed by law shoula not apply 
to railroad'eompany building railroad in a certain local- 
ity.—Wisconsin & M. Ry. Co. v. Powers, U.S. 5. C., 24 
Sup. Ct. Rep. 107. 





29. CONSTITUTIONAL LAW—Eight Hour Law.—Freedom 
to contract, guarantied by Const. U.S. Amend. 14, held 
not infringed by Gen. St. Kan. 1901, §§ 3827-4829, making 
it a criminal offense for a contractor for public work to 
permit employee to perform labor in excess of eight 
hours per day.—Atkin v. State of Kansas, U. S. 8. C., 24 
Sup. Ct. Rep. 124. 

30. CONSTITUTIONAL LAW — Local Assessment. — A 
statute authorizing local assessments, which provides 
for reasonable notice and hearing, held to afford “due 
process of law.”—Adams vy. City of Roanoke, Va., 45S. 
KE. Rep. 851. 

31. CONTRACTS—To Pay Campaign Expenses. — Agree- 
ment of partners to pay campaign expenses of member 
of the firm held unenforceable. — Ward v. Hartley, Mo., 
77S. W. Rep. 302. 

32. COPYRIGHTS — Affixing Untruthful Notice in For- 
eign Country.—The act of uflixing in foreign country toa 
publication a false statement that 1t was copyrighted 
under the laws of the United States is not within Rev. 
St. U. S. $4963 [U  S. Comp. St. 1901, p. 3412], imposing a 
penalty.—McLoughlin v. Raphael Tuck & Sons Co., U.S. 
8. C., 24 Sup. Ct. Rep. 105. 

33. CORVORATIONS—Authority of President to Extend 
Time for Paying Debt.—A bank held not bound by its 
president’s aereement to extend the time for payment 
of a debt and to refrain from selling collateral de posit- 
ed as security therefor.—Arbogast v. American Exch. 
Nat. Bank, U.S.C. C. of App., Seventh Circuit, 125 Fed. 
Rep. 518. 

34. CORPTORATIONS—Expulsion of Member Without a 
Hearing.—W here directors of corporation organized un- 
der Laws 1875, p. 264, ch. 267, appointed committee to in- 
vestigate charges against a member, the fact that the 
accused member admitted his indebtedness to the com- 
plainant in a certain amount held not to warrant his 
expulsion by the committee without a hearing.—People 
v. East Buffalo Live Stock Ass’n, 84 N. Y. Supp. 795. 

35. Costs—Stipulation Affecting Abstracts and Briefs. 
—A stipulation that the abstracts and briefs used on ag 
appeal should be used on appeal in another action held 
not to render one-half the cost of printing chargeable 
to the unsuccessful party in such other appeal.—McFar- 
lane v. Cornelius, Oreg., 74 Pac. Rep. 468. 

36. COUNTIES—Free Turnpike Election. — When two 
thirds of those voting on free turnpikes voted therefor, 
it authorized the county to incur a debt in excess of 
the revenue provided for the year in purchasing turn- 
pikes in the county.—Chaplin & B. Turnpike Road Co. v. 
Nelson County, Ky.,77S. W. Rep. 377. 

47. COUNTIES—Invalid Change of County Seat.—Change 
of county seat held invalid, although recognized as 
valid by public and officers. — Presidio Connty v. Jeff 
Davis County, Tex., 77S. W. Rep. 278. 

38. CourTS —Demand Reduced Below Jurisdictional 
Amount.—The demand in a complaint being reduced by 
demurrer to less than the amount necessary to give the 
court jurisdiction, the action should be dismissed.— 
Western Union Tel. Co. vy. Arnold, Tex., 77 5. W. Rep. 
249. 

39. CRIMINAL EVIDENCE—Confessions. — The aflidavit, 
procured by the acting county attorney undcr the guise 
of using it as evidence against unknown perpetrators of 
acrime, held not admissible against the affiant on his 
trial for the crime.—Tines v. Commonwealth, Ky., 778. 
W. Rep. 3b3. 

40. CRIMINAL EVIDENCE—Conspiracy.—Evidence held 
to show prima facie a conspiracy, so as to authorize the 
admission of declarations, letters, and books of the as- 
sociates of one accused of embezzlement.—State v. Dix, 
Wash., 74 Pac. Rep. 570. 

41. CRIMINAL TRIAL—Fraudulent Attempt to Cash Cer- 
tificate of Deposit.—On a prosecution for fraudulently 
attempting to cash a certificate of deposit, an instruc- 
tion held not to amount to an assumption by the court 
that accused had been shown to have made certain 
statements —State v. Riddcll, Wash., 74 Pac. Rep. 477. 
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42. CRIMINAL TRIAL—Prejudiced Juror.—In the ab- 
sené@of a bill of exceptions, the action of the courtin 
permitting a juror to remain who is prejudiced against 
accused cannot be reviewed .—Mathews v. State, Tex., 77 
. W.R ep. 218. 

43. DAMAGES—Evidence.—W here the complaint mere- 
ly alleged that plaintiff contracted a severe coid, which 
produced inflammation of the ovaries. proof showing 
effect of such diseased condition on other organs held 
admissible. —Missouri, K. & T. Ry. Co. y. McCutcheon, 
Tex.,77S. W. Rep. 232. 

44. DEDICATION—Public Square.—While the bare legal 
title to a dedicated square remains in dedicator, munici- 
pality holds secondary title in trust for purpose of ded- 
ication.—Fessler v. Town of Union, N. J., 56 Atl. Rep. 
272. 

45. DEPOSITIONS—Interpleaders.—Where a party ob- 
tained permission to file an interplea in a case where 
depositions are on file, such depositions should not be 
excluded because the interpleader was not served with 
notice of their taking.—Miller v. Campbell Commission 
Co., Okla., 74 Pac. Rep. 507. 


46. DEPOSITIONS—Use in Subsequent Action.—A depo- 
sition taken in a chancery suit cannot be used, after the 
death of the deponent, in a subsequent action at law 
concerning the same transaction, where the issues are 
not the same.—Reed & McCormick vy. Gold, Va., 45S. E. 
Rep. 868. 

47. DESCENT AND DISTRIBUTION — Suit to Establish 
Heirship.—In a proceeding to establish heirship, each 
party isa plaintiff, as against all others whose claims 
are adverse, without regard to whether she is so styled 
in the pleadings.—Jn re Kason’s Estate, Cal., 74 Pac. 
Rep. 436. 

43. DIVORCE - Division of Real Estate.—Where a wife, 
on obtaining a divorce decree, is granted an undivided 
one-third of her husband’s real estate, under B. & C. 
Comp. § 511, she holds her interest as a tenant in com- 
mon with her husband. — Benfield v. Benfield, Oreg., 74 
Pac. Rep. 495. 

49. EMINENT DOMAIN — Wrongful Appropriation of 
Water.—Bill to restrain water company from appropri- 
ating waters of stream without compensation to ripar- 
ian owners dismissed, where there was no evidence 
that such appropriation was contemplated. — Hey v. 
Springfield Water Co., Pa., 56 Atl. Rep. 265. 


50 EKvIDENCE—Declaration of Grantor.—The declara- 
tion of a deceased grantor held not conclusive, in an 
action by his heir to set aside the deed because fraudu- 
lently obtained.—Donnelly v. Rees, Cal., 74 Pac. Rep. 433. 

51. EVIDENCE — Judicial [Notice of Population of 
County.—The supreme court will show judicial notice of 
the population of a county as ascertained by the United 
States census.—Board of Com’rs of Whitley County v. 
Garty, Ind., 68 N. E. Rep. 1012. 


52. EVIDENCE—Prima Facie Proof of Foreign Incorpo- 
ration.—The corporate existence of a complainant, suing 
as a corporation of a foreign country, is sufficiently prov- 
ed prima facie by the testimony of lawyers of such coun- 
try that the acts, documents, and records shown in evi- 
dence constitute it a corporation under the laws of that 
country.—Badische Anilin & Soda Fabrik v. A. Klipstien 
&Co., U.S.C. C.,S. D. N. Y., 125 Fed. Rep. 543. 


53. EXECUTION—Inadequacy of Price Obtained at Sale. 
—A purchase of land at executidn sale, known to be 
worth $2,500, for $53, held not bena fide, so as to support 
the conveyayce.—Carpenter v. Anderson, Tex.,77 S. W. 
Rep. 291. 

54. EXECUTORS AND ADMINISTRATORS —Interest Due 
Distributees from Date of Fund Settlement.—Distribu- 
tees, under the facts, held entitled to interest on their 
shares against administrators from date of final settle- 
ment.—Preston v. Davis’ Exrs., Va., 45 S. E. Rep. 865. 

55. EXEMPTIONS—Widow’s Allowance.—Code Civ. Proc. 
§ 2714, held not to entitle widow to equivalent in money, 
where her deceased husband did not possess articles ex- 





empt under such section.—In re Sprague’s Estate, 85 N. 
Y. Supp. 303. 

56. EXTRADITION—Treaty with Great Britain.—The ex- 
tradition treaty between Great Britain and the United 
States,and Rev. St. § 5270 [U.S. Comp. St. 1901, p. 3591], 
enacted to carry into effect the provisions of extradition 
treaties, do not vest a commissioner with power to issue 
a warrant upon which the accused may lawfully be ar- 
rested in another state and returned for examination be- 
fore such commissioner.—In re Walshe, U.S. U. C., D. 
Ind., 125 Fed. Rep. 572. 

57. FALSE PRETENSES—Ownership of Certificate of De- 
posit.—On a prosecution for attempting to cash a cer- 
tificate of deposit by false pretenses of ownership, the 
small space of time intervening between attempt to cash 
the certificate and the time it passed from the possession 
of the rightful owner held a circumstance for the consid- 
eration of the jury.—State v. Riddell, Wash., 74 Pac. 
Rep. 477. : 

58. FENCES—Adjoining Owner.—The burden is on an 
adjoining owner to show that a division fence, built part- 
ly on his land by his neighbor, is unreasonable for the 
purpose intended.—Hoar v. Hennessy, Mont., 74 Pac. 
Rep. 452. 

59. FRAUDS, STATUTE OF—Oral. Subscription to Stock.— 
An oral subscription to stock in a corporation held not 
within the statute of frauds, where title to the stock 
passes at once.—Reed & McCormick v. Gold, Va., 458. E. 
Rep. 868. 

60. GARNISHMENT—Cost of Garnishee.—Garnishee held 
not guilty of inexcusable negligence in failing to file an- 
swer before disinissal of suit, and was entitled to attor- 
ney’s fees for preparing its answer.—Hamburg-Bremen 
Fire Ins. Co. v. Bailey, Tex., 77S. W. Rep. 294. 

61. HABEAS CoRPUS—Relator on Bond.—One who has 
been arrested under an indictment, and gives a bond, and 
is discharged from custody, is not entitled to a writ of 
habeas corpus.—In re Dykes, Okla., 74 Pac. Rep. 506. ° 

62 HomIcIDE—Dying Declarations.—The propriety of 
admitting dying declarations cannot be reviewed, in the 
absence of a bill of exceptions.—Matthews v. State, Tex., 
77 8. W. Rep. 218. 

63. HOMICIDE—Right to Introduce Verdict of Sanity.— 
Where, on a prosecution for murder, the defense was in- 
sanity, the maintrial being suspended while a special 
jury tried the issue of sanity, it was proper to admit in 
evidence the record of such proceedings, showing ver- 
dict of sanity.—State v. Champoux, Wash., 74 Pac. Rep, 
557. 

64. HOMICIDE—Wanton and Reckless Driving.—Where 
defendant, driving his team on the highway in a wanton 
and reckless manner, ran into and killed a bicyclist, the 
fact that defendant when it was too late, tried to avoid 
the accident, was no excuse.—State v. Stentz, Wash., 74 
‘Pac. Rep. 588. 

65. INJUNCTION—Ejectment Where Tenant is Danger- 
ously I1l.—Summary proceedings to eject tenant restrain- 
ed, pending a hearing of the bill to enjoin; the tenant be- 
ing dangerously ill.— Weber v. Rogers, 85 N. Y. Supp. 232. 

66. INJUNCTION—Gas Companies.—A cross-complaint 
to prevent a natural gas company from establishing a 
fourth pipe line across and under a railroad’s right of 
way held insufficient.—Chicago, I. & E. Ry. Co. v. Indiana 
Natural Gas & Oil Co., Ind., 68 N. E. Rep. 1008. 


67. INSURANCE—Beneficiary’s Insurable Interest. — A 
person may effect insurance on his own life in good faith, 
paying the premiums therefor himself, and have the 
policy made payable to any beneficiary he chooses; and 
in such case the company cannot set up the want of in- 
surable interest of the beneficiary to defeat the policy.— 
Foster v. Preferred Accident Ins. Co., U. 8. C. C., E. D. 
Pa., 125 Fed. Rep. 636. 

68, INTOXICATING LIQUORS—Children as Signers of Peti- 
tiou.—Infant children, though residents and heirs to real 
estate, are not qualified signers of a petition for the sale 
of intoxicating liquors.—Thompson y. Egan, Neb., 97 N, 
W. Rep. 247, 
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69. INTOXICATING LIQuORS—Intent as Affecting Viola- 
tion of Local Option Law.—On a prosecution for the 
sale of intoxicating liquors, evidence that defendant had 
no knowledge that the liquor would intoxicate was inad- 
missible.—Williams vy. State, Tex., 77 S. W. Rep. 215. 

70. JUDGMENT — Joinder of Parties in Action to Set 
Aside.—Joinder of minors, as defendants, with a railway 
company with which they acted in collusion, held not 
necessary in an action to set aside the judgment fraudu- 
lently obtained, where the judgment as to them is not 
complained of.—De Garcia v. San Antonio & A. P. Ry. 
Co., Tex., 77S. W. Rep. 275. 

Jl. JUDGMENT Right to Open Up.—Under Rev. St. 1895, 
art. 1375, the right to open up a judgment after the ad- 

ournment of the term at which it was rendered must be 
availed of within the time limited, or the right and rem- 
edy are lost.—Bean vy. Dove, Tex., 77 S. W. Rep. 242. 

72. JUSTICES OF THE PEACE—Execution Sale Under 
Jadgment Fair on its Face.—Rights acquired by inno- 
cent strangers for value under an execution on a judg- 
ment of a justice of the peace fair on its face will not be 
disturbed, though the judgment be invaiid.—Carpeuter 
v. Anderson, Tex.,775. W. Rep. 291. 

73. LANDLORD AND TENANT — Defective Premises. — 
Where a lease provided for notice of defects to be given 
to the owner, the tenant could not recover for injuries to 
goods from water coming through a defective roof,in the 
absence of such notice.—Sternberg v. Burke, 84 N. Y. 
Supp. 862. 

74. LANDLORD AND TENANT—Foreclosure Sale of Leased 
Premises.—A mere foreclosure sale of leased premises 
does not constitute a breach of the landlord’s covenant 
for quiet enjoyment.—Mason v. Lenderoth, 84 N. Y. Supp. 
740. 

75. LANDLORD AND TENANT—Possession After Breach 
of Covenant not a Waiver.—Permitting a tenant to retain 
possession, and consenting to receive rent, subsequent 
to the tenant’s breach of a covenant not to sublet or per- 
mit an occupancy extrahazardous on account of fire, is 
not a waiver of such breach.—Rouiaine v. Simpsen, 84 N. 
Y. Supp. 875. 

76. LIBEL AND SLANDER — Failure to Allege Special 
Damages.—Where a petition for libel contained no al- 
legation of special damages, evidence that plaintiff had 
been suspended from an association of persons engaged 
in his business was inadmissible.—Friedman y. Pulitzer 
Pub. Co., Mo., 77S. W. Rep. 340. 

77. LIBEL AND SLANDER—Photograph.—One publishing 
a photograph, in connection witha libelous article re- 
ferring to it, held responsible therefor to him whose like- 
ness is published.— De Sando vy. New York Herald Co., 85 
N. Y. Supp. 111. 

78. LIBEL AND SLANDER—Pleading.—In action for slan- 
der, the particular words spoken must be pleaded.—Van 
Alstyne v. Lewis, §4 N. Y. Supp. 764. 

79. LIFE INSURANCE—Effect of Payment After Knowl- 
edge of Fraud.—An insurance company, by paying the 
insurance after knowledge of the fraud inducing it to is- 
sue the policy, ratifies the contract, and cannot after- 
wards recover the money paid.—New York Life Ins. Co 
v. Hord, Ky., 77S. W. Rep. 380. ’ 

80. LOTTERIES—Action of Stock Subscription.—A_pro- 
posed distribution of lots by a drawing to be conducted 
by a corporation is no defense to an action on a stock 
subscription.—Reed & McCormick vy. Gold, Va.. 458. E. 
Rep. 868. 

81. MALICIOUS PROSECUTION—Evidence.—Evidence, in 
an action for malicious prosecution, concerning ocecur- 
rences in court on the trial of the prosecution complained 
of, held admissible.—Loftus v. Meyer, 84 N. Y. Supp. 861 

82. MANDAMUS—Showing of Facts Necessary.—A per- 
emptory writ of mandamus can only be granted where 
the facts are unquestioned, showing a clear legal right.— 
People v. Woodbury, $5 N. Y. Supp. 174. 

83. MASTER AND SERVANT — Burden of Proof. — It is 
proper, in an action by a servant for injuries, to refuse 
to charge that the burden of proof was on plaintiff to re- 
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lieve himself from contributory negligence, where con- 
tributory negligence as a matter of law was not shown.— 
Gulf, C. & S. F. Ry. Co. v. Cooper, Tex., 77S. W. Rep. 263. 


84. MASTER AND SERVANT—Employee Injured by Im 
plement not Furnished by Master.—A master held not 
liable for injuries arising from an implement not furnish, 
ed by him and to the use of which he had not consented- 
—Hackett v. Masterson, 84 N. Y. Supp. 751. 


85. STATUTES—Change of County Seat.—Const. art. 3, 
§ 56, forbidding change of county seat by special act, 
precluded legislature from validating establishment of 
county seat by special act. — Presidio County v. Jeff 
Davis County, Tex., 77 S. W. Rep. 278. 

86. STREET RAILROADS—Degree of Care Reguired in 
Passing Obstructions.—A street railroad company heid 
bound to use care that the whole car, and not merely 
the front end, may pass obstructions safely. — Martin v. 
Interurban St. Ry. Co., 84 N. Y. Supp. 921. 

87. STREET RAILKOADS—Discovered Peril in Case of 
Concurrent Negligence.—One contributorily negligent 
can recover for injuries, when peril was discovered by 
defendant in time to have prevented injury.—Richmond 
Traction Co. v. Martin’s Adm’x, Va., 45 8. E. Rep. 886. 

88. STREET RAILROADS—Look and Listen. — Held not 
negligence as a matter of law for a person to fail to look 
and listen before attempting to’cross a street railway 
track.—Priesmeyer v. St. Louis Transit Co., Mo.,778. 
W. Rep. 313. 

89. TAXATION—Chattel Mortgage. —A chattel mort- 
gage held inferior to the lien of taxes levied and as- 
sessed against the mortgagor for subsequent years on 
the mortgaged property.— Woolsey v. Chamberlain 
Banking House, Neb., 97 N. W. Rep. 241. 

90. TAXATION—Constitutionality of Act Taxing Rents. 
—Laws 1896, p. 800, ch. 908, § 8, re-enacting chapter 327, p. 
466, Laws 1846, providing for taxation of rents reserved 
in any lease in fee, held not unconstitutional as double 
taxation.—Woodruff v. Oswego Starch Factory, N. Y., 
68 N. E. Rep. 994. 

91. TAXATION—Inequality of Assessments on Special 
Franchises.—Where assessments on special franchises 
ina city are reduced on certiorari for inequality, the 
city, which had not been made a party, wiil be permit- 
ted to intervene and contest the reduction. — Péople v. 
Priest, 85 N. Y. Supp. 235. 

92. TAXATION—Tax Sale.—One who redeems from a 
tax sale without having any interest held a volunteer, 
having no claim against the owner of the land, nor any 
lien against it for the redemption money.—McKenzie v. 
Beaumont, Neb., 97 N. W. Rep. 225. 

92, TELEGRAPHS AND TELEPHONES—Negligent Loca- 
tion of Pole.—In an action against a telephone company 
for personal injuries alleged to have been caused by the 
negligent location of a pole in a street, question of cen- 
tributory negligence of the injured person held for the 
jury.—Alice, W. C. & C. C. Telephone Co. v. Billingsley, 
Tex., 77S. W. Rep. 255. 

94. VENUE—Burden of Showing Residence. — Burden 
of proof to show residence of plaintiff in another county 
than that in which suit is brought, on motion for change 
of venue on that ground, held to be on defendant.— 
Bischoff v. Bischoff, 85 N. Y. Supp. 81. 

95. WITNESSKS — Competency of Wife of Joint De- 
fendant.—Under Code Prac., §§ 605, 606, relative to com- 
petency of witnesses, and Ky. St. 1899, §12, relative to 
verdict in action for tort, wife of one of several defend- 
ants is competent witness for defendants other than her 
husband.—Dovey v. Lam, Ky., 77 8. W. Rep. 383. 


96. W1ILLS—Contest.—In an action to contest a will 
which has been admitted to probate, the issue, under 
Rey. St. 1892, § 5861, is whether the writing produced is 
the last will or codicil of the testator, cr net, #1d th 
question whether the will was properly admitted to 
probate is not involved.—Stacey vy. Cunningham, Chie 
68 N. E. Rep. 1001, 
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